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EDITORIAL COMMENT 55T 

the effects of the settlement were to be felt. "We entered the war as 
the disinterested champions of right and we interested ourselves in 
the terms of peace in no other capacity. ' ' 

The treaty was promptly referred to the Committee on Foreign 
Eelations, where it is now under consideration. 

Geo. A. Finch. 

INCURSIONS INTO MEXICO AND THE DOCTRINE OP HOT PURSUIT 

The pursuit in June of this year of Villa and his semi-political 
"bandits" across the Mexican border from United States territory by 
American troops has revived memories of Villa 's attack on Columbus, 
New Mexico, on March 9, 1916, and the inglorious check of our expedi- 
tionary forces into Mexico at Carrizal on June 21st of that year. 

It appears that in consequence of some shots fired into El Paso 
by Villistas in the course of an engagement with Carranzistas at El 
Juarez on June 16, 1919, American forces over 3,000 strong crossed 
to the Mexican side on the same night and returned to El Paso on 
June 17th with a number of cavalry horses and prisoners, after having 
driven the Villistas out of El Juarez to the desert beyond. 

Although General Caball had told General Gonzales that "there 
was no idea of invading Mexican sovereignty" and that our forces 
would withdraw as soon as possible (which was actually done), Gen- 
eral Aguillar, Carranza's son-in-law, and "Confidential Ambassador 
to the United States," protested, albeit mildly, against this "violation 
of Mexican sovereignty" and insisted that the Mexican Government 
had not asked for aid of this sort from the United States. In reply, 
our State Department is stated to have made strong representations 
that Americans must be protected, and General Aguillar declared that 
the Mexican Government was satisfied and that the incident was closed. 

In itself this affair is of slight importance, but since a renewal of 
such instances may be expected in the future, it will be profitable to 
recall similar incursions and expeditions in our previous history, and 
examine the principles of international law by which they have been 
justified or advocated. 

In the first place, it should be noted that the expedition into the 
heart of Mexico which came to such a humiliating end in June, 1916, 1 

i For discussions of this incident, see editorials in this Jouenal, Vol. X r pp. 
337 ff , and Vol. XI, pp. 399 ff . 
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was of a very different sort than the recent incursion, and was in- 
spired by a much more serious cause. It will be recalled that the 
object of that ill-fated expedition was the capture of Villa, that it had 
been deliberately planned in consequence of an actual invasion of the 
United States by Villista forces, and that there was an attack on an 
American city, in the course of which a number of Americans were 
killed and American property was destroyed. It was not an instance 
of "hot pursuit" or what has sometimes been called the "hot trail." 

The pursuit of predatory Indians and other marauders into Mex- 
ican territory is an old and oft-repeated story. As early as April 21, 
1836, in a memorandum to Mr. Gorostiza, the Mexican Minister, Sec- 
retary of State Forsyth, referring to the contest in Texas and much 
feared Indian hostilities, as also to the intention to send General 
Gaines to the frontier in order to protect United States territory, said : 
"Should the troops, in the performance of their duty, be advanced 
beyond the point Mexico might suppose was within the territory of 
the United States, the occupation of the position was not to be taken 
as an indication of any hostile feeling, or of a desire to establish a 
possession or claim not justified by the treaty of limits ' ' but only as 
"precautionary and provisional," to be "abandoned whenever . . . 
the disturbances in that region should cease, they ing the only 
motive for it." 

In his reply of April 23d, Mr. Gorostiza maintained that the taking 
by General Gaines of any position "beyond the known limits of the 
United States" would "not only affect the rights of Mexico as an 
independent nation, but also injure its interests," and that the hold- 
ing of "the position taken, even though it be included within the 
assigned limits of Mexico, until the disturbances in Texas should cease, 
would be equal to a real military occupation of a part of the territory 
of Mexico, and to indirect intervention in its domestic affairs." 

On April 2Cth, Mr. Forsyth stated that his notice "was not in- 
tended to express the intention to occupy a post within the acknowl- 
edged, known limits of Mexico, but to apprize Mexico that if General 
Gaines should occupy a position supposed by each Government to be 
within its limits, that occupation would not be used either as the 
foundation of a claim or to strengthen a claim — the sole purpose being 
to enable this Government to do its duty to itself and to Mexico. ' ' 

Mr. Gorostiza, on April 28th, diplomatically "expressed satisfac- 
tion that Mr. Forsyth's opinion, as he understood it, coincided with 
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his own ' on this capital point, . . . that General Gaines's troops will 
not take a position on any ground known to be beyond the limits of 
the United States ; and as a natural consequence . . . that such posi- 
tion can in no case be on ground previously possessed by Mexico, and, 
of course, within its known limits.' " 

On May 3d, Mr. Forsyth replied: "Except in case of necessity, 
General Gaines will not occupy ground not indisputably within the 
limits of the United States. In case of necessity, whether the posses- 
sion of the ground he may occupy is now or has heretofore been 
claimed by Mexico cannot be made a question by that officer ; he will 
take it to perform his duties to the United States, and to fulfil the 
obligations of the United States to Mexico. The just and friendly 
purpose for which he does occupy it (if he should do so), being before- 
hand explained to Mexico, it is expected will prevent either belief or 
suspicion of any hostile or equivocal design on his part. It is not 
intended to be the assertion of a right of property or possession. ' ' 

On May 9th, however, Mr. Gorostiza protested against the order 
authorizing General Gaines, in case of necessity, to advance his troops 
to Nacogdoches, which his instructions declared to be within the limits 
claimed by the United States, but which the Mexican Government 
regarded as involving a possible violation of Mexican territory. 

In a later communication, dated December 10, 1836, to Mr. Ellis, 
our Minister to Mexico, Mr. Forsyth stated his view of the principle 
of international law bearing on this subject, as follows : 

You will find no difficulty in showing to the Mexican Government that it rests 
upon principles of the law of nations, entirely distinct from those on which 
war is justified — upon the immutable principles of self-defence — upon the prin- 
ciples which justify decisive measures of precaution to prevent irreparable 
evil to our own or to a neighboring people. 

The grossness of the error of placing it on the right of war, as also the folly 
of relying upon that mode of redress, you can render obvious, by supposing that 
hostilities were, under present circumstances on the frontier, about to begin. 
Our fellow-citizens, of all ages and classes, are to be exposed to massacre, their 
property to destruction, and the whole frontier to be laid waste by those savages 
Mexico was bound to control. Until these evils happen, on Mr. Gorostiza's theory, 
we have no right to take a position which will enable us to act with effect; and 
before we do act, according to our promises under Article XXXIII of the treaty, 
after the frontier has been desolated, we must demand redress of Mexico, wait 
for it to be refused, and then make war upon Mexico. We are quietly to suffer 
injuries we might prevent in the expectation of redress — redress from irreparable 
injuries from Mexico, who did not inflict them, but who was, from circumstances, 
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without the power to prevent, as she would be after they were inflicted, without 
the power to redress them. To make war upon Mexico for this involuntary 
failure to comply with her obligations, would be equivalent to an attempt to 
convert her misfortunes into crimes — her inability into guilt. 

A company of Mexican rangers having pursued into Mexico a band 
of Indians who had made an incursion into Texas, Mr. March, Secre- 
tary of State, on February 4, 1856, wrote to Mr. Almonte, Mexican 
Minister, saying: "If Mexican Indians whom Mexico is bound to 
restrain are permitted to cross its border and commit depredations in 
the United States, they may be chased across the border and then 
punished." He also said: "If Indians whom the United States are 
bound to restrain shall, under the same circumstances, make a hostile 
incursion into Mexico, this Government will not complain if the 
Mexican forces who may be sent to repel them shall cross to this side 
of the line for that purpose, provided that in so doing they abstain 
from injuring the persons and property of citizens of the United 
States." 

On January 22, 1874, Secretary of State Fish also gave it as his 
opinion that an incursion into the territory of Mexico for the purpose 
of dispersing a band of Indian marauders is, if necessary, not a vio- 
lation of the law of nations. 

After repeated raids by Mexicans and Indians into Texas, in a 
communication to General Sherman, dated June 1, 1877, Mr. Mc- 
Crary, Secretary of "War, gave the following instructions: 

The President desires that the utmost vigilance on the part of the military 
forces in Texas be exercised for the suppression of these raids. It is very de- 
sirable that efforts to this end, in so far at least as they necessarily involve 
operations on both sides of the border, be made with the cooperation of the 
Mexican authorities; and you will instruct General Ord, commanding in Texas, 
to invite such cooperation on the part of the local Mexican authorities, and to 
inform them that while the President is anxious to avoid giving offense to Mex- 
ico, he is nevertheless convinced that the invasion of our territory by armed and 
organized bodies of thieves and robbers to prey upon our citizens should not be 
longer endured. 

General Ord will at once notify the Mexican authorities along the Texas border, 
of the great desire of the President to unite with them in efforts to suppress this 
long-continued lawlessness. At the same time he will inform those authorities 
that if the Government of Mexico shall continue to neglect the duty of suppress- 
ing these outrages, that duty will devolve upon this Government, and will be 
performed, even if its performance should render necessary the occasional cross- 
ing of the border by our troops. You will, therefore, direct General Ord that 
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in case the lawless incursions continue he will be at liberty, in the use of his own 
discretion, when in pursuit of a band of the marauders, and when his troops are 
either in sight of them or upon a fresh trail, to follow them across the Rio 
Grande, and to overtake and punish them, as well as retake stolen property taken 
from our citizens and found in their hands on the Mexican side of the line. 

Apparently these instructions were not wholly effective, for on 
August 13, 1878, Mr. Evarts, then Secretary of State, wrote to Mr. 
Foster, our Minister to Mexico, as follows: 

The first duty of a government is to protect life and property. This is a 
paramount obligation. For this governments are instituted, and governments 
neglecting or failing to perform it become worse than useless. This duty the 
Government of the United States has determined to perform to the extent of 
its power toward its citizens on the border. It i& not solicitous, it never has been, 
about the methods or ways in which that protection shall be accomplished, whether 
by formal treaty stipulation or by informal convention; whether by the action of 
judicial tribunals or that of military forces. Protection in fact to American 
lives and property is the sole point upon which the United States are tenacious. 
In securing it they have a right to ask the co-operation of their sister Republic. 
So far, the authorities of Mexico, military and civil, in the vicinity of the border 
appear not only to take no steps to effectively check the raids or punish the 
raiders, but demur and object to steps taken by the United States. . . . 

1 am not unmindful of the fact that, as you have repeatedly reported, there 
is reason to believe that the Mexican Government really desires to check these 
disorders. According to the views you have presented, its statesmen are be- 
lieved to be sagacious and patriotic, and well disposed to comply with all inter- 
national obligations. But, as you represent, they encounter, or apprehend that 
they may encounter, a hostile public feeling adverse to the United States, espe- 
cially in these border localities, thwarting their best intentions and efforts. It 
is greatly to be regretted that such a state of perverted public feeling should 
exist. But its existence does not exonerate the Mexican Government from any 
obligation under international law. Still less does it relieve this Government 
from its duties to guard the welfare of the American people. The United States 
Government cannot allow marauding bands to establish themselves upon its 
borders with liberty to invade and plunder United States territory with impunity, 
and then, when pursued, to take refuge across the Rio Grande under protection 
of the plea of the integrity of the soil of the Mexican Republic. 

An agreement with Mexico was finally reached July 29, 1882, 
which provided for the crossing of the frontier by the armed forces 
of either country in pursuit of hostile Indians. 2 

2 See I Malloy, pp. 1144-45. For other agreements with Mexico relating to 
this subject, see Ibid., 1157, 1158, 1162,' 1170, 1171 and 1177. 

For the correspondence pertaining to these matters, see II Moore's Digest, pp. 
418 ff; I Wharton's Digest, pp. 229 ff. For further information as to Indian 
raids into Mexico and Canada, see II Moore, pp. 434 //. 
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The right to cross the border in. order to prevent the violation of 
territorial sovereignty was also maintained by Great Britain, and 
admitted by the United States Government, in the case of the Caroline. 
an American steamboat which was being used by Canadian insurgents 
and their American sympathizers to transport recruits and military 
supplies from Schlosser, N. Y., on the American side of the Niagara 
River, to Navy Island, the headquarters of the insurgents, during the 
Canadian insurrection in the winter of 1837-8. This island, through 
which ran the boundary line of the United States and Canada, was 
located in the middle of the Niagara River. It was believed that the 
Caroline would be used also to transport the expedition from Navy 
Island to the Canadian shore. On the night of December 29, 1837, 
she was seized by Canadian forces at Schlosser, N. Y., and set adrift 
over the Niagara Falls. 

Daniel Webster, then Secretary of State, contended, however, that 
to justify the conduct of the Canadian authorities, England must 
show a "necessity of self-defense, instant, overwhelming, and leaving 
no choice of means and no moment for deliberations. ..." As 
Westlake says: "This was good law, except as to the emergency's 
leaving no moment for deliberation, which seems to imply, but which 
was not intended to imply, that the act was one which deliberation 
would condemn." 8 

The doctrine of "hot pursuit," when applied on the high seas, 
based on the right of protection and self-defense, in case of neces- 
sity, has found considerable support from authorities on international 
law. 

For example, Bluntschli says : 

When the crew of a vessel has committed an offense on land or in territorial 
waters of another state, and is pursued by the justice of such a state, the pursuit 
of this vessel may be continued outside the territorial waters into the free sea. 

But when the vessel has escaped this pursuit, it cannot be attacked on the 
high sea by the vessels of another state. 4 

s International Law, Pt. I, 2d ed., p. 313. For the case of the Caroline, see 
especially II Moore's Digest, § 217, pp. 409 //. See also III Moore's Interna- 
tional Arbitrations, 2419 ff; General Scott, Autobiography, I, pp. 305-317; Hall, 
7th ed., pp. 323-4; Hershey, Essentials, p. 145 n.; Lawrence, 5th ed., Principles, 
§ 229, p. 610; Snow, Cases, pp. 177-8; and I Westlake, pp. 313-14. 

*Le droit intentional codifiS, 3d ed., Art. 342. 
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Rivier declares : 



The territorial jurisdiction in coastal waters is susceptible of extension to the 
high seas by virtue of a right of pursuit practiced for a long time by Great 
Britain and the United States which may be considered as accepted by consent 
of nations. When a vessel or its crew, having committed an infraction in terri- 
torial waters, seeks to evade punishment by taking to the open sea, the vessels 
of the [injured] state may pursue it into the high seas and bring it back by 
force. 5 

Hall (7th ed., p. 258) includes among exceptions to the rule of 
territorial jurisdiction the case where ' ' persons on board a ship lying 
in or passing through foreign waters commit acts forbidden by 
the territorial law"; in which case, he says, "the local authorities may 
pursue the offending vessel into the open sea in order to vindicate 
their jurisdiction. ' ' 

Again, says Hall (p. 266) : 

It has been mentioned that when a vessel, or some one on board her, while 
within foreign territory commits an infraction of its laws, she may be pursued 
into the open seas, and there arrested. It must be added that this can only 
be done when the pursuit is commenced while the vessel is still within the 
territorial waters or has only just escaped from them. The reason for the per- 
mission seems to be that pursuit under these circumstances is a continuation 
of an act of jurisdiction which has been begun, or which but for the accident 
of immediate escape would have been begun, within the territory itself, and 
that it is necessary to permit it in order to enable the territorial jurisdiction 
to be efficiently exercised. The restriction of the permission within the bounds 
stated may readily be explained by the abuses which would spring from a right 
to waylay and bring in ships at a subsequent time, when the identity of the vessel 
or of the persons on board might be doubtful. 

"Westlake (I, 2d ed., p. 177) speaks of the "perhaps doubtful ex- 
ception" to the "exclusive authority of the state of the flag in the 
open sea" for the "case of pursuit lawfully commenced in territorial 
waters and continued without interruption in the open sea. ' ' But he 
cites in support of this exception the fact that "this extension of 
the right of the territorial state was voted unanimously by the In- 
stitute of International Law in 1894, ' ' and remarks that the right of 
pursuit is "necessary to the effective administration of justice and 
to the secure enjoyment of fishery rights in times of peace." He 
also cites with apparent approval Sir Charles Russell's argument 

5 Principes, T, p. 151. 
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before the Behring Sea arbitrators that "there is a general consent 
on the part of nations to the action of a state pursuing a vessel 
under such circumstances [an offence against municipal law commit- 
ted within territorial waters], out of its territorial waters and on to 
the high sea." He takes issue with the eminent advocate's state- 
ment that "it is not a strict right by international law, but something 
which nations will stand by and see done, and not interpose if they 
think that the particular person has been endeavoring to commit a 
fraud against the laws of a friendly Power. ..." He adds: "In 
our sense of that word there can be no such thing as international 
law, if it does not exist in a case in which a general consent to it on 
the part of nations is admitted." 

Woolsey (6th ed., § 58, p. 71) remarks: 

For a crime committed in port a vessel may be chased into the high seas and 
there arrested, without a suspicion that territorial rights have been violated, 
while to chase a criminal across the borders and seize him on foreign soil is a 
gross offense against sovereignty. 

Under the heading "So-Called Eight of Pursuit," Oppenheim 
(Vol. I, 2d ed., p. 336) says : 

It is a universally recognised customary rule that men-of-war of a littoral 
state can pursue into the open sea, seize and bring back into a port for trial any 
foreign merchantman that has violated the law whilst in he territorial waters 
of the state in question. But such pursuit into the open sea is permissible only 
if commenced while the merchantman is still in the said territorial waters or has 
only just escaped thence, and the pursuit must stop as soon as the merchantman 
passes into the maritime belt of a foreign state. 

The Institute of International Law unanimously adopted the fol- 
lowing among its resolutions of 1894 : 

The littoral state has the right to continue on the high seas a pursuit com- 
menced in the territorial sea, and to arrest and judge the ship which has broken, 
its laws within its waters. In case, however, of capture on the high sea, the 
fact shall be notified without delay to the state of which the ship carries the 
flag. The pursuit must be interrupted as soon as the ship enters the territorial 
sea of its own country or of a third Power. The right to pursue is at an end 
as soon as the ship has entered a part of its own country or a third Power.s 

The publicist who seems to deal most fully with this subject is 

8 See Art. 8, p. 33, 13 Annuaire. 
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Piggott. 7 Owing to this fact we take the liberty of quoting from him 
in extenso: 

Stated broadly, the principle is that when an offence has been committed 
within the jurisdiction, by a foreign as well as a British ship, and she gets away 
to sea, she may be pursued on the high sea, captured, and brought in to be dealt 
with according to law. We have here a direct exercise of force — usually by the 
Executive independent of any legislative warrant, though the principle may be 
embodied in legislation — upon the high sea. The condition is that the pursuit 
should be started immediately, that it should be "hot pursuit"; but this con- 
dition being satisfied, there appears to be no limit of space or time during which 
it may continue. The pursuit may be continued the high seas over, but pre- 
sumably stopping when the escaping vessel enters the area over which a foreign 
nation exercises its legislative jurisdiction. 

But why is this "hot pursuit" justified ? Why does it not violate the freedom 
of the sea? The answer must be found in the nature of the offence. And for this 
reason: it is certain that the law, confined as it is to a purely territorial opera- 
tion, may in ordinary cases be evaded by escape to a foreign country. It is cer- 
tain, too, that if an offender, though taken red-handed, escape on board a foreign 
ship, he cannot be pursued beyond low- water mark, however hotly: the remedy, 
as indicated above, then lies in extradition. But the case can hardly be the same 
where the ship participates actively in the rescue. The difference then, if hot 
pursuit of ships is justified, must lie in the nature of the offence committed. 

The two familiar examples of the application of the principle are offences 
against the revenue laws, or against the fishery laws, committed within the 
revenue or the fishery waters respectively. In these cases there is authority both 
in practice and judicial opinion, that hot pursuit outside those areas on to the 
high sea would be justified, and the seizure upheld as consistent with the law of 
nations. (Story, J., the Marianna Flora.) . . . 

From the nature of the offences the ship would be used by the master for 
the commission of the offence, and pursuit and seizure are probably justified where 
the penalty is confiscation of the ship. For this an analogy is to be found 
(though, indeed, it may be no more than fanciful), in the case of hot pursuit 
of wild animals. The temporary property which is recognized in wild animals 
which have been confined is maintained during escape, if they are immediately 
pursued beyond the preserve. And it may be that where an offence has been com- 
mitted for which the penalty is confiscation, the law regards the property of the 
State in the ship as having been so far created, that it may be preserved by 
immediate pursuit beyond the jurisdiction. 



The principle of hot pursuit applies as well to breaches of the law in force 
in the territorial waters as to offences committed in harbour or in the waters 
of the dominion. It has in fact a very special application to the territorial 

i Nationality, Vol. II, p. 35-40. 
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waters, for it fills one of the gaps left in the protection of the national rights 
by the fact that these waters are not part of the realm. Breaches of revenue and 
fishery laws are more often than not committed in shore by small boats, the 
ship herself lying off in the territorial waters. In such a case, the seizure of 
the ship would undoubtedly be justified on the ground that the boats are the 
dependencies of ship, and that therefore she is herself constructively guilty of 
having committed the offence. 

The territorial waters have been specially referred to, as the question has a 
practical bearing on what may be called the legal status of these waters. But 
the rule here suggested is obviously not limited to them; the ship's boats may 
themselves be operating in territorial waters, and the ship lying some miles out 
to sea. 

There seems, however, to be one manifest condition attached to such a seizure: 
that there should be some overt act of the ship in relation to the offence, showing 
her participation in it: thus, that she was superintending the operations of 
her boats, and was, in fact, their base or point d'appui. 

Active participation in the offence is probably the essential to seizure, and 
not the mere fact that the boats belong to the ship. Suppose, for example, boats 
belonging to a vessel had been seized for sealing in Dominion waters, the ship 
herself being at the time twenty miles away fishing on her own account. The 
seizure of the ship by a cruiser, in consequence of information by telegraphy 
that her boats had been captured, could scarcely be justified. This brings us 
back to the simple case with which we started. The case is in fact a corollary 
of what has gone before. Certain conditions being fulfilled in regard to her 
relation to her boats, a vessel not actually in the waters is regarded as con- 
structively within those limits: then the law as to seizure of vessels for offences 
committed within those limits must apply: that is to say, she may be seized at 
once, or she may be pursued on to the high sea. 

We also have the high authority of Justice Story, voicing what 
appears to have been the unanimous opinion of the Supreme Court in 
the case of the Marianna Flora (1826, 11 Wheaton, p. 1), to the effect 
that "American ships, offending against our own laws, may be seized 
upon the ocean, and foreign ships, thus offending within our terri- 
torial jurisdiction may be pursued and seized upon the ocean, and 
brought into our ports for adjudication"; and "where an aggression 
was committed by a foreign armed merchant vessel, on a public armed 
ship of the United States, under these circumstances, and a combat 
ensued, upon mutual misapprehension and mistake, the commander 
of the public ship was held exempt from costs and damages, for sub- 
duing, seizing and bringing into a port of this country for adjudica- 
tion, the offending vessel." 8 

s These citations are from the head-notes to this case. 
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But there are a number of authorities who disapprove of the doc- 
trine of "hot pursuit" on the high seas. 

Thus, in a note to Wheaton on "Municipal Seizures Beyond the 
Marine League" (8th ed., No. 108, p. 260) Dana concludes: "It 
may be said that the principle is settled, that municipal seizures can- 
not be made, for any purpose, beyond territorial waters." 

Field also lays it down as a rule of international law that "an 
inmate of a foreign ship who commits an infraction of the criminal 
law of a nation within its territory cannot be pursued beyond its 
territory into any port of the high seas. 9 

In the discussion of the Hovering Acts, Phillimore remarks: 

Nevertheless, it cannot be maintained as a sound proposition of international 
law that a seizure for purposes of enforcing municipal law can be lawfully 
made beyond the limits of the territorial waters, though in these hovering cases 
judgments have been given in favour of seizures made within a limit fixed by 
municipal law, but exceeding that which has been agreed upon by international 
law. Such a judgment, however, could not have been sustained if the foreign 
state whose subject's property had been seized had thought proper to interfere. 
Unless, indeed, perhaps, in a particular case, where a state had put in force, 
or at least enacted, a municipal law of its own, like that of the foreign state 
under which its subject's property had been seized. It is at least quite intelligible 
why such a state would not interfere on behalf of its subject. My observation 
does not deny to the neutral, in time of war, the right to complain of and pos- 
sibly to prevent the hovering of belligerent ships so near her coasts and ports 
as manifestly to menace and alarm vessels homeward or outward bound. . . .10 

And similarly Twiss strongly disapproves of the exercise for 
any reason whatever of national maritime jurisdiction beyond the 
marine league. 11 

This negative view appears also at first sight to be supported by 
the great judicial authority of Chief Justice Marshall. In Kose v. 
Himely (1808, 4 Cranch, 241) C. J. Marshall, supported by the ma- 
jority of his associates of the Supreme Court, held that "a seizure 
beyond the limits of the territorial jurisdiction for breach of munici- 
pal regulations, is not warranted by the law of nations." It has been 
claimed (Taylor, §248) that Rose v. Himely was overruled by Hud- 
son v. Guestier (1810, 6 Cranch, 281). This was the opinion of Chief 
Justice Marshall himself, but the report of the latter case leaves this 

a International Code, 2d ed., art. 626, pp. 426-7. 

io Commentaries, 3d ed., Vol. I, p. 276. 

ii Law of Nations ... in Time of Peace, § 190. 
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point doubtful. 12 Rose v. Himely is certainly in conflict with certain 
views previously expressed by Marshall in Church v. Hubbart (1804, 
2 Cranch, 187, and Scott's Cases, 343). But the real purport of the 
latter decision was that "the court did not undertake to pronounce 
judicially, in a suit on a private contract (a policy of insurance) 
that a seizure of an American vessel made at four leagues, by a for- 
eign power, was void." 

There is at least one famous case in which, it was claimed, the pur- 
suit was continued and capture made in territorial waters. 

In 1891, the Itata, an armed transport in the service of Chilean 
insurgents, was accused of violating the neutrality laws of the United 
States. According to one version, she was pursued by American 
naval forces from San Diego, California, to Iquique, Chile, where she 
was surrendered to Admiral McCann under duress, 13 but without 
resistance. Assuming the facts to be as stated, the majority of the 
commissioners appointed to adjust claims between the United States 
and Chile, according to the convention of August 2, 1892, declared: 
"After an examination of many authorities on international law 
and numerous decisions of courts, we are of opinion that the United 
States committed an act for which they are liable in damages and 
for which they should be held to answer. ' ' 14 But it appears that this 
decision was made on the basis of a demurrer on the part of the 
United States, and the facts were that the Itata was never pursued 
into Chilean waters and that her surrender on the part of the Chilean 
authorities was voluntary. 15 

Thus it will be seen that the authorities are divided on the ques- 
tion as to the validity of "hot pursuit" on the high seas, although it 
must be admitted that the weight of authority favors the doctrine 
and that the practice has the sanction of at least Anglo-American 
custom. 

Of course, it is evident that the analogy between "hot pursuit" 

12 See also Dana's note 108 to Wheaton, 8th ed., § 179, pp. 259-60, and 
I Moore, Digest, § 151, p. 729. 

is For this version of the facts of the case, see the South American Steamship 
Co. ■». United States, in United States and Chilean Claims Commission, Vol. I, 
No. 18, passim. For the violations of neutrality of which the Itata had been 
guilty, see U. S. v. Trumbull (1891), 48 Fed. Rep. 99, and Scott, 731. 

i* III Moore's International Arbitrations, p. 3070. 

is See United States and Chilean Claims Commission ( 1901 ) , Decision No. 
21, pp. 209 ff. 
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at sea and on land is very imperfect, since the high seas constitute 
an international highway and lie outside the jurisdiction of any single 
state. However, the provocation, and the necessity of self-defence and 
protection may be even greater on land than at sea. In any case, 
there is ample precedent for the practice of "hot pursuit" in our 
past relations with Mexico. 

Amos S. Hebshey. 



